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RESUMO

ABSTRACT

WHO RULES THE RULER? WORKING PAPERS
ON THE MISCONDUCT OF JOURNAL EDITORS N¢5/2010

Aurora A.C. Teixeira; Mariana Fontes da Costa OBEGEF - Observatério de Economia
e Gestdo de Fraude
http://www.gestaodefraude.eu

Existem muito poucos relatos (publicados) de ma conduta por parte de edi-
tores de revistas, e aqueles que existem focam quase exclusivamente areas
relacionadas com a medicina. No presente artigo detalhamos um caso de méa
conduta por parte de um editor num dominio relativamente pouco explorado,
o0 das ciéncias sociais. Este caso demonstra que embora os sistemas legais
fornecam instrumentos distintos de proteccdo no sentido de evitar, compen-
sar e punir a ma conduta por parte de editores de revistas, o desequilibrio de
poderes sociais e econdmicos entre os autores e editores sugere a importan-
cia de solugdes alternativas antes ou em vez de levar o caso aos tribunais.
Avanca com um forte argumento em favor da necessidade de entidades de
regulagao efectivas por forma a atingir e manter uma cultura de integridade
na investigacao por parte de todos os envolvidos no processo.

There are very few (published) accounts of editorial misconduct, and those
that do exist are almost exclusively focused on medicine-related areas.
In the present article we detail a case of alleged editorial misconduct in a
rather underexplored domain, the social sciences. We provide the facts, the
viewpoint of a set of editors of journals in the areas of ethics and innovation,
and a legal analysis of the case. Regarding this latter aspect, we discuss two
main questions which arose from the situation under analysis: the boundaries
of the authors’ right to decide whether and where to publish their works,
and whether and when the publisher becomes legally bound to publish the
work. This case demonstrates that although legal systems provide different
instruments of protection to avoid, compensate for, and punish misconduct
on the part of journal editors, the social and economic power unbalance
between authors and publishers suggests the importance of alternative
solutions before or instead of bringing a lawsuit to court. It then puts forward
strong arguments in favour of the need for effective regulatory bodies (or to
broaden the scope of the existing Committee on Publication Ethics, COPE),
including representatives of both editors and researchers, so as to achieve
and maintain a culture of research integrity by all involved in the process.

Keywords: scientific research; ethics; editorial misconduct; law; regulatory
bodies.
JEL-code: Z0; K11; K12; K42
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>> 1. INTRODUCTION

“... few authors dare speak out against editors; editors can use their position and status to influence future
efforts to publish. (...) editors have near absolute power and can do what they like, in part because most
journal boards do not provide oversight or an appeal process.” (Light and Warburton, 2008: 58)

“Inwhat has been called the age of accountability, editors have continued to be as unaccountable as kings.

But stories of editorial misconduct are growing...” (Smith, 2008: BMJ Group Blogs)*

Unethical conduct in scientific works or research misconduct breeds mistrust
of the academician and represents a major breach in the progress of science
(Sarr and Warshaw, 2006). Cossete (2004: 215) defines research misconduct
as “any deliberate conduct that goes against the more or less explicit ethical
rules that a community of researchers has agreed on at a specific pointin time
concerning the behaviour to adopt when preparing or publishing the results
of a research project”. Such a definition is quite broad, encompassing any
attempt to mislead other people. It applies not only to researchers, but also
to journal reviewers and editors to the extent that it embraces any type of
conduct likely to prevent the normal course of activities associated with the
production and dissemination of knowledge (Cossette, 2004).

Most of the breaches of research ethics documented in the relevant lite-
rature (see Figure 1 for the different types of research misconduct) derive
from the misconduct of researchers in the form of plagiarism, data fabrication
and redundant publication, and only a few (published) accounts exists on the
misconduct of editors (Smith, 2006; Collins et al., 2007; Light and Warburton,
2008; Wager et al., 2009).

Although the real magnitude of the phenomenon of research misconduct
is still not precisely known (Fox and Braxton, 1994), increasingly more cases
are being detected and made public (Martin et al., 2007). The public dissemi-
nation of such cases and reflection upon them have been mostly concentrated
in the sciences, namely the medical sciences (e.g., Martinson et al., 2005; Ti-
tus et al., 2008), and hardly at all in the social sciences, let alone in economics
and business. Regarding this latter field, the most well-known cases report
to plagiarism (Enders and Hoover, 2004; 2006), with a quite recent case com-
petently described by the editors of a top journal in the area of management
and innovation (Martin et al., 2007).

L Inhttp://blogs.bmj.com/bmj/2008/10/21/richard-smith-a-ripping-yarn-of-editorial-misconduct/,
accessed on 24 October 2009.
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Figure 1: Types of research misconduct
Source: Cossette (2004), Smith (2006), and Wager et al. (2009)

As a result of the (growing) concern related to the (lack of) integrity of
the work submitted or published in scientific journals (both printed and on-
line), the Committee on Publication Ethics (COPE) was established in 1997.
Membership mostly includes Editors-in-Chief of scientific journals, with some
publishers (e.g., Elsevier, Wiley—Blackwell, Springer, Taylor & Francis and the
BMJ Publishing Group) having signed up their entire catalogue of journal titles
as COPE members.? This organization aims at helping editors and publishers
achieve and maintain a culture of research integrity based on the traditional,
and perhaps outdated assumption that “...scientific community is essentially
self-policing” (Martin et al., 2007: 910).

The vast majority (not to say all) of the cases of academic/research mis-
conduct, which have been accounted for in scientific journals, involve stu-
dents and authors/researchers. In a simple bibliometric exercise (performed
by the authors of this article) in the Scopus database, using ‘research/aca-
demic misconduct’ as the search keyword, we obtained 353 items, of which

In http://publicationethics.org/about, accessed on 23 October 2009.
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216 were articles (196 from medicine) and 16 editorials (10 from medicine).®
According to this data, research into academic misconduct is a rather recent
phenomenon, with over 70% of the items being published over the last nine
years.* As mentioned previously, the bulk of the research in the area targets
student misbehaviours (cheating, copying in exams, plagiarism, etc.),andto a
lesser extent, inappropriate behaviour by researchers/authors in the form of
plagiarism, data fabrication, ghost authorship, to mention but a few.

No journal articles in the gathered data were found focusing on miscon-
duct on the part of editors. This does not mean that such behaviour is non-
existent. As Smith (2006: 142) underlines “[t]here are few fully described
accounts of editorial misconduct — perhaps because there is no regulatory
body anywhere...".

A few cases of editorial misconduct came to light during the 2000s, albeit
exclusively in medicine-related areas. Two such cases can be mentioned, an
Editorial in the British Medical Journal (BMJ) in December 2004 and, more
recently, in the 2008 spring issue of The Harvard Health Policy Review (Light
and Warburton, 2008).°

That BMJ Editorial recorded the case of an aggrieved author who com-
plained to WAME's (World Association of Medical Editors) ethics commit-
tee after the BMJ went back on its promise to publish a paper. According to
WAME's members the editor in question had behaved wrongly and the journal
should honour its commitment to publish, which BMJ did.

This case was truly significant, as it may have been the first (and to the
best of our knowledge, only) example of self-regulation by journal editors
(BMJ, 2004:1301): “[a]n author complained, a body of editors responded, and
right - as perceived by those editors - was done”.

Although back in 1997 an Editorial in BMJ (1997: 201) recalled that “COPE
will serve editors rather than authors or readers...”, following the above-men-
tioned case, and based on previous work by the International Committee of
Medical Journal Editors and WAME, the Committee on Publication Ethics
(COPE) launched a new code of conduct for editors explicitly stating that,
among other ‘duties’, editors should “[s]tand by decisions to publish papers
unless serious problems [of authors’ misconduct] are found.”

Search made on 22nd October 2009 in Scopus, which is considered the largest abstract and
citation database of research literature and quality web sources, including nearly 18,000 peer-
reviewed journals from more than 5,000 publishers (in http://info.scopus.com/overview/what/,
accessed on 22" October 2009).

If we consider EBSCO database instead, including the Business Source Complete, Econlit and
Academic.

In his book, published in 2006, The Trouble with Medical Journals (published by The Royal Society
of Medicine Press), Richard Smith, former editor of BMJ, dedicated a full chapter (Ch. 12) to edito-
rial misconduct where he details a couple of nasty cases where editors have acted incorrectly.
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As mentioned earlier, these concerns about ethical behaviours by all the
players in the process of scientific research have been to a large extent situ-
ated in the medical sphere. No entities similar to WAME in role and scope exist
in other scientific areas. Although COPE encompass journals of social sci-
ence areas,® and possesses procedures to handle complaints against editors,’
in the case such complain is against a non-COPE member, COPE would not
consider it. This raises difficulties or even prevents that processes of poten-
tial misconduct (particularly by editors against authors in innovation studies
area),® be properly investigated and solved. Light and Warburton (2008) seem
to share this view point.

Donald Light and Rebecca Warburton were involved in an intricate sub-
mission process of a paper to the Journal of Health Economics.® The critical
point here was that the paper cast doubts on the claims of a paper published
earlier (2003) in the same journal, co-authored by three of the five editors of
the Journal of Health Economics. Given the scepticism that Light and War-
burton had in relation to the said paper, in 2004 they submitted a paper to the
journal arguing that the claim was unfounded (it depended on confidential
data that could not be verified and competing interests strongly influenced
the study’s findings). The editors of the journal agreed to publish the paper
with “major modifications,” and in particular they wanted to remove the “un-
fair claims about the motives of the ... authors.” Five months after their paper
was accepted, the editors still insisted on the removal of material that sug-
gested that the results may have been influenced by competing interests.
One of the editors (and co-author of the paper in question) in an email to the
authors plainly asserted: “basically accept my chops on your rejoinder and
get it published soon in the JHE or take your critique elsewhere”. Although
they considered this “ultimatum editing”, Light and Warburton decided to ac-

Taking as reference the distribution of journal titles by scientific area in Scopus and ISI Web of
Knowledge (Journal Citation Reports 2008), according to which around 23% of journals are from
the social science areas, it is interesting to note that COPE membership in terms of journal titles
represents a similar share of social science journals (Source: authors computations based on data
available in http://publicationethics.org/allmembers, accessed on 23 October 2009).

See http://publicationethics.org/files/u2/08_Editor_complaint.pdf, accessed on 23 October
2008.

Only 12 journals out of the 4755 journals which by February 2010 were members of COPE belong
to the innovation studies area. These 12 journals belong to four publishers: Elsevier (Research Pol-
icy, Technology in Society, Technovation), Emerald (European Journal of Innovation Management,
Journal of Knowledge-based Innovation in China, Journal of Science and Technology Policy in
China), Taylor and Francis (Economics of Innovation and New Technology, Prometheus, Technology
Analysis and Strategic Management) and Wiley (Journal of Product Innovation Management, R&D
Management) (Source: authors computations based on data available in http://publicationethics.
org/allmembers, accessed on 23 October 2009).

This case is explained in detail by the authors in a paper published in The Harvard Health Policy
Review (Spring, 2008), and summarized in BMJ Group Blogs by Richard Smith (A ripping yarn of
editorial misconduct, October 2008).
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cept under protest. In January 2005 the editors pulled all the papers out of
production without giving a reason. In March 2005 the editors said they would
publish the paper but only if 100 of the 132 lines in Light and Warburton's
rejoinder were deleted. Reluctantly Light and Warburton accepted what they
regarded as grossly unfair treatment. They nevertheless “searched franti-
cally for some avenue of recourse or appeal.” Professional bodies were of no
avail, and “eminent editors reaffirmed that we were powerless.” Eventually
the paper was published in July 2005, but Light and Warburton believe that
the editors of JHE have “violated ... almost every ethical standard established
for editors.” Although the editors would undoubtedly think otherwise, the key
contribution of this case is that it shows how damaging and problematic the
lack of a forum is, where authors could look for support and assistance in
deciding whether (editorial) misconduct has taken place.

This article provides further insights on the matter, describing a case
involving editorial misconduct in a disregarded context, the social sciences.
In the next section (Section 2), we present the facts. Then, in the following
sections, we discuss the perspective of the editors on the issue (Section 3),
as well as the neglected legal perspective (Section 4) gathering some argu-
ments challenging the traditional idea of science and scientific community as
a self-regulating and self-policing body (Section 5).
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>> 2. MISCONDUCT ON THE PART OF JOURNAL EDITORS:
THE FACTS

This awkward case occurred between 2007 and 2009. In September 2006 a paper
was submitted to a Special Issue of the Journall.?

After the usual refereeing procedures, the paper was accepted in June 2007.
As requested, the corresponding author sent the author agreement form by
fax. The proofs of the paper arrived by email, from the Publisher’s editing of-
fice in March 2008, and shortly afterwards, as requested, the revised proofs
were sent back to that office.

It was only at the end of December 2008 that the corresponding author re-
ceived a new email from the Publisher’s editing office, asking to confirm whether
the amendments made (in March 2008) on the proofs were correct. Upon opening
the file containing the final paper, the corresponding author noted that the journal
title was not correct. That same day, the corresponding author replied to the Pub-
lisher's editing office, with CC to the Guest Editor, informing that the corrected
proofs sent wrongly identified the journal to which the article had been accepted.
The response came the following day, this time from the Guest Editor with CC to
the Editor-in-Chief (who happened to be the editor-in-chief of the two journals in
question, as the authors were then informed). Quoting the Guest Editor:

“(...) the Editor-in-Chief of Journall as well as Journal?2 (...) in-
tervened recently and informed me that several of the papers I had
recommended to be published as part of the Journall special issue
would have to be included instead in an Journal2 special issue. (...)."
(Email from the Guest Editor to the author, 30th December 2008)

One point worth noting in this process is that between March 2008 (when
the first proofs arrived with the correct journal title) and December 2008
(when the second proofs were received with the different journal title, Jour-
nal2), no further correspondence had been sent either by the Publisher or the
editors (Guest and/or Editor-in-Chief). Hence, the authors, acting naturally on
good faith, considered that their article was forthcoming in Journall, and had
spread this information among their peers as such.

1 For legal reasons, we conceal the names and all information related with the identity of the jour-
nals, publisher, authors, editor, and guest editor.
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After a series of emails exchanged between the corresponding author
and the Guest Editor, all with CC to the Editor-in-Chief, the latter decided to
reply directly to the corresponding author, with the acknowledgment of the
Publisher’s Director, but not the Guest Editor.

In his first email, the Editor-in-Chief claimed to have sent an email to the
Guest Editor (on an undisclosed date), where an explanation of the whole proc-
ess of issuing special issues was detailed — most of these details, if existent,
are unknown to the authors submitting to Journall or the Publisher’s other
journal, as they are not specified on the journals’ official webpage. Moreover,
he argued that based on “the usual independent internal review process be-
fore the final stage of publication, ...[o]nly x papers out of y, which have met
the criteria, standard and quality of Journall, were selected for publication
in the special issue. (..) The Guest Editor agreed that the remaining (...) pa-
pers are to be published in a special issue of Journal2, for relevance.” This is
not exactly in accordance with the Guest Editor's view, as seen in the email
transcribed above.

Although the Editor-in-Chief, at the time of his response (3 January
2009), had all the relevant information regarding the acceptance of the pa-
per by the Guest Editor in June 2007, there was no subsequent retraction of
this position by either the Guest Editor or the Editor-in-chief up to the date of
the first (March 2008) or the second proofs (December 2008), and at no time
did he concede that he or the publisher bared any responsibility. Quite the op-
posite, he chose to ‘delegate’ all responsibility on the Guest Editor’s behaviour
and (according to his view) on the lack of quality of the paper in question.

Summarizing the main facts concerning the ‘case”

The paper went through, at least so the authors were told, the usual blind
refereeing process - they received and corrected their paper according to
the referee’s comments and suggestions; at no point, after revising their pa-
per, were they told that the paper did not meet the criteria for publication in
Journall; on the contrary, they received an acceptance email and the proofs
for Journal 1.

The Copyright Agreement was signed (30" June 2007) after the paper was
accepted by the Guest Editor. Given that no further information was received
from the Editor-in-Chief or the Guest Editor — it took almost a year from the
Guest Editor’'s acceptance to the delivery of the first proofs, June 07-March
08, and from then to the second proofs, March 08-December 08, another 9
months, without any notification as to the change in Journals — the authors
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were in their right to assume that the Copyright Agreement was in force, that
is, the paper was to be accordingly published at Journall.

+ At no time (and nowhere on the Publisher's website was such information
clearly stated) did the Guest Editor or the Editor-in-chief notify the authors
as to the fact that the acceptance email and the proofs sent were ‘NOT REAL,
or that they were part of a ‘mysterious’, ‘parallel’ scheme to keep papers for
publication, at their convenience, in another of the Publisher’s journals rather
the one to which the authors had submitted the paper and had been informed
as to its acceptance.

In the authors’ opinion, this case clearly represents a serious breach of
professional conduct and, in the measure that they were being implicitly pres-
sured to accept publication in Journal2 (despite having signed copyright to
Journall), there was an ethical breach as well. As authors, the editors and
publishers are committed to the highest ethical standards in scholarly pub-
lishing and the absence of notification of a change in the journal in which the
paper was to be published did not, according to the authors, conformed to
that policy.

The suggestion by the Editor-in-Chief that the authors’ claims were intent
on “[p]utting a pressure on the publisher to publish a paper, or a special issue,
which does not meet the journal requirements or standard, bring[ing] the aca-
demic and professional integrity of the journal into disrepute” was viewed by
the authors as a strategy of the type “attack is the best form of defence”...

Inthe aftermath of the event, the corresponding author sent an email and
a post letter to the Publisher’s Director of Publications, who never replied.

Additionally, emails detailing the whole process and asking for guidance
and support were sent to renowned editors of journals dealing with ethical
issues and to several editors and researchers with scientific interests in the
area of management, economics and innovation. The following section details
these editors’ perspectives on the case described here.
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>> 3. MISCONDUCT ON THE PART OF JOURNAL EDITORS: THE
EDITORS’ PERSPECTIVE

Given the absence of an adequate body which could receive and advise on the subject,
and the lack of response from the Publisher's overall Director, in March 2009 the
corresponding author contacted by email six editors of renowned international journals
whose aims deal with ethics in its various dimensions,'® and three others from a top
journalin the area of innovation studies.'* Some of the answers from these journals’
corresponding editors are quoted below, which reveal that this phenomenon might be
more frequent that one would expected and that editors are a kind of self-regulated

yet lawless body:

“It certainly seems unusual.” (Editor B)

“It looks to me as though some kind of misunderstanding ... between
guest editor and editor, is at the root of your problem. The only difference
between your situation and what I have seen at [journal] is that we catch
this kind of thing before a manuscript gets to the page proof stage (be-
cause as editor I communicate directly with the publisher about which
articles will go into production), so nothing goes into production until
a regular editor has said “yes”. We also have not dealt with this kind
of rejection after “acceptance” by trying to publish the manuscript so-
mewhere else without the author’'s permission. Rather, we simply have
sent the manuscript back to the author, with an apology that the guest
editor erred (for whatever reason). Anyway, that’s my sense of what
has happened in your case -- in combination with an unfortunate lack of
early communication between the editor or publisher and you regarding
the problem.” (Editor A)

Additional efforts by the corresponding author were undertaken by es-
tablishing contacts with some current and former editors of a top journal in
the management and innovation field. These editors underlined the breach of
trust and ethics that this process implied and the “moral obligation” to accept
the paper in Journall.

Business Ethics; Business Ethics Quarterly; Journal of Business Ethics; Journal of Ethics; Journal
of Ethics & Social Philosophy; and Journal of Global Ethics.

From the 9 editors contacted 6 responded. To maintain confidentiality, they are here identified with
letters (A to I), attributed in a randomly way.
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“This is indeed a serious matter. The most problematic element is the
e-mail from Guest Editor announcing that your paper has been accepted for
publication in Journall without a subsequent retraction or correction. (...)
Unfortunately, there is not a lot that you are likely to be able to do about this.
In principle there appear to be two breaches of ‘contract’ -- one the notifi-
cation from Guest Editor which would likely be found not to be a contract
because as he observes his labour was voluntary and the other in the ac-
ceptance of the copyright assignment form in June where you clearly state
the journal which you are giving your paper to. Redress of these contractual
matters through a legal forum is problematic in practice.

(...) the publisher is committed to the highest ethical standards in scho-
larly publishing and the absence of notification of a change in the journal in
which your paper is to be published does not conform to that policy.

You are very clearly justified to regard this as a serious breach of pro-
fessional behaviour and, to the extent, that you are being implicitly pressu-
red into accepting publication with the Journal2 or are actually published
there (despite your assignment of copyright to Journall) there is an ethical
breach as well." (Editor G)

“... it would seem that you have been treated quite extraordinarily. You
agreed with the Guest Editor, [name], to submit a paper to a special issue
of the Journall. Your paper was submitted and accepted on this basis. In
moral and perhaps also legal terms, you have a contract for your paper to
be published in Journall.

Occasionally, a paper may be switched from one journal to another. Ho-
wever, to do so requires the express agreement of all those concerned - the
editor of the first journal, the editor of the second journal, and of course the
author. In this case, a due process for such a transfer does not appear to
have been gone through. First of all, the managing editor of the first journal
also happened to be the managing editor of the second journal. If I had been
in such a position, I would have deemed this a potential conflict of interest,
and asked two independent persons to make such a decision on behalf of the
two journals involved. Secondly, at no point was your permission sought to
effect such a transfer, and you only spotted it when sent the proofs. I find
this completely inexplicable.

You could certainly stress the point ... about the transfer of your paper
having not gone through due process, and that in recognition of this, the
Publisher now have a moral obligation to accept the paper in Journall!
(Editor 1)
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Albeit the seriousness and bizarre character of the situation, some of the
editors recognized that this sort of editorial misconduct is (unfortunately) not
as sporadic as one would think initially.

“I've encountered numerous cases of misconduct by journals and I
found that there is not much one can do about it.” (Editor D)

“Unfortunately this sort of thing happens not infrequently with that
Publisher’s journals. (..) It's happened to me before, though not so negati-
vely as in your case; the more serious consequence was a paper which went

‘missing’ for about 5 years after acceptance.” (Editor H)

Almost all the editors contacted, both from the Ethics-related journals
and from the top journal in the innovat